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mentioned ; and it is unnecessary to repeat what we there said. 
(See Bigelow on Estoppel; note to the case of the Duchess of 
Kingston, in Smith's Leading Cases ; and Robinson's Practice, vol. 
7.) The position of counsel is clearly untenable. 

As to the objection of want of authority in the president of the 
bank to make the agreement with the defendants, the finding of the 
court is conclusive. His authority was a fact to be determined by 
the court, under the stipulations waiving a jury, and we do not sit 

in review of questions of fact. 

Judgment affirmed. 

Cliffokd, J., dissented. 



Supreme Court of Michigan. 
EDWARD E. KANE et al. v. JAMES E. CLOUGH et al. 

A mere possibility, such as the earning of wages from a future employment, 
for which there is no existing contract, is not assignable. 

But where there is an existing contract for employment, the possibility is 
coupled with an interest, and is therefore a vested right which may be assigned. 

Where the employment is to do piece-work, without any definite contract for its 
continuance, but under the expectation, on the part of employer and employee, 
that it will be continuous, an assignment of wages to be earned is valid, and the 
assignee will take precedence of an attaching creditor of the assignor. 

This was a suit by garnishee process to recover of defendants 
a sum owing by them to one Tucker, of whom the plaintiffs 
were judgment creditors. The garnishee process was served De- 
cember 9th 1875. On the 16th of October 1874, Tucker was em- 
ployed by the defendants, doing piece-work in the manufacture of 
organs, but without any definite contract for the continuance of the 
employment. Being then indebted to his mother for money loaned, 
he executed to her an assignment of all the wages that might there- 
after become due to him from the defendants. Between that date 
and December 9th following, $65.50 had become due to him, which 
was less than he was then owing to his mother. It was this sum 
which was now in dispute ; the plaintiffs claiming that the assignment 
could not reach it, because the moneys were not earned when the 
assignment was made, and there was no subsisting contract under 
which they were to be earned. 

The opinion of the court was delivered by 

Cooley, C. J. — It has often been decided that a mere possibility 
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is not the subject of assignment ; a contingent claim against a for- 
eign country, to damages to be recovered by treaty, is an illustra- 
tion : Vasse v. Comegys, 4 Wash. C. C. 570. A sale of fish there- 
after to be caught, passes no title when they are caught : Low v. 
Pew, 108 Mass. 347. The same is held of a sale of sums to be 
earned by a physician in specified future years : Skipper v. Stokes, 
42 Ala. 255 ; and see Pureell v. Masher, 35 Ala. 570. In Mas- 
sachusetts an assignment of future services, there being no existing 
contract of service, has been held invalid ; but cases are cited in 
the same state ■which hold that if the assignor is at the time under 
a contract of service, it is maintainable : Mulhall v. Quin, 1 Gray 
105; see also Hartley v. Tapley, 2 Gray 565. An officer may 
assign his salary, though removable at any time : Brackett v. Blake, 
7 Met. 335. In Pennsylvania an assignment which professes to 
transfer a debt to arise for wages not yet earned, against any one 
by whom the assignor may thereafter be employed, is held to be 
ineffectual even after the wages are earned : Jermyn v. Moffitt, 75 
Penna. St. 399. In New Hampshire it is decided that wages to 
become due may be effectually assigned, provided there is at the 
time an existing contract under which they are to be earned : G-a- 
reaud v. Harrington, 51 N. II. 409. The like conclusion is reached 
in Connecticut : Hawley v Biistol, 39 Conn. 26 ; Augur v. New 
York, <fc, Co., 39 Conn. 536. The distinction between the cases 
in which the wages are not earned under a contract existing at the 
time of the assignment, and those in which they are, is said to be 
that " in the former the future earnings are a mere possibility coup- 
led with no interest, while in the latter the possibility of future earn- 
ings is coupled with an interest, and the right to them, though con- 
tingent and liable to be defeated, is a vested right:" Low v. Pew, 
108 Mass. 347, 350. 

But an assignment of demands having no actual existence, 
though invalid at law, may be valid in equity as an agreement, and 
take effect as an assignment when the demands intended are subse- 
quently brought into existence : Old v. New York, 6 New York 
179 ; Mitchell v. Winslow, 2 Story C. C. 630, 638. And in this 
case the assignee would have had a plain right, we think, to protect 
her interest under the assignment to the extent to which the wages 
were earned, if the sum had been sufficient to give the Court of 
Chancery jurisdiction. And it is worthy of consideration whether, 
under the garnishee laws, it was the intention to permit the creditor 
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to reach demands to which the debtor had no equitable right, even 
though his legal title had not been parted with, or to force the equi- 
table owner into a suit in equity for the protection of his rights. 

But we are inclined to think this case ought not to be distin- 
guished from those in which the wages were earned under continu- 
ous contract. The defendant was employed at the time the assign- 
ment was made. It is true he might never have received, more 
work, but the expectation of continuous work existed on the part of 
employer and employed. The proposed transfer had reference to 
wages to be earned in an existing employment, and in this it dif- 
fered from that in Mulhall v. Quin, supra, where the defendant 
only performed jobs occasionally. It differs still more decidedly 
from those cases in which no particular employment was in view, 
in making the assignment. We do not see why a continuous em- 
ployment at piece-work should differ from any other continuous 
employment, if in the latter the right to discharge at will exists. 
The substantial difference in the two cases is not in the continuance 
of employment or in the expectation thereof, but in the manner of 
determining the compensation. Future wages no more exist poten- 
tially in the one case than in the other. 

The judgment must be affirmed, with costs. 



Supreme Court of Kansas. 

THE CHICAGO, ROCK ISLAND AND PACIFIC RAILROAD CO. v. 
THOMAS DOYLE. 

Where a party demurs to the evidence of a plaintiff on a trial, which demurrer 
is overruled by the District Court, and afterwards both parties proceed with the 
case and produce other evidence, and sufficient evidence is introduced to make out 
a case for the plaintiff, and on the verdict of a jury judgment is rendered in favor 
of the plaintiff, the Supreme Court will not reverse the ruling of the District Court 
overruling such demurrer. 

The court does not err in' overruling such demurrer, whenever there is testimony, 
which although weak and inconclusive, yet fairly tends to prove every essential 
fact and is sufficient to justify a court in overruling a motion to set aside a verdict 
based thereon. 

Where a party executes a paper, purporting to be a written release, discharging 
his right of action against a railroad company for injuries complained of, and at 
the said time he is so much under the influence of drugs and opiates taken to alle- 
viate his pains, caused by a broken thigh, that he is mentally incapacitated to con- 
tract, such a release is voidable and not a defence to his cause of action. 

In such case it was not necessary for him to pay back, nor offer to pay back, the 
money received at the time of signing said paper, as a condition precedent to his 



